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REGULAR COUNCIL 
 
TO: Mayor & Council DATE: September 19, 2013 
 
FROM: City Solicitor FILE: 0250-07/#5 

 
SUBJECT: Comments on Draft Federal Policy on Additions-to-Reserves 
 

 
RECOMMENDATION 
 

The Legal Services Division recommends that Council: 
 

1. Receive this report as information; and 
 
2. Authorize staff to forward a copy of this report and Council's resolution related to this 

report to Aboriginal Affairs and Northern Development Canada and to the Union of 
British Columbia Municipalities as the City's comments on the draft federal policy on 
Additions-to-Reserve/Reserve Creation ("ATR"). 

 
INTENT 
 

The purpose of this report is to provide an overview of the draft federal policy on Additions-
to-Reserve/Reserve Creation (the "Draft Policy") and to discuss potential ramifications of 
the Draft Policy to the City of Surrey. 

 
BACKGROUND 
 

The ATR process was developed by the federal government in 1972 to allow First Nations to 
add land to existing reserves or to create new reserves.  The policy was revised in 1991 and 
then again in 2001.  Since 2006, a total of 339,982 hectares have been added to reserves, 
representing a 10% increase in the First Nations land base in the last seven (7) years. 
 
In 2010, Aboriginal Affairs and Northern Development Canada ("AANDC") invited lower 
mainland regional and municipal governments to participate in an evaluation of the 2001 
ATR policy by providing comments and recommendations from a local government 
perspective.  Subsequent to this consultation, the Standing Senate Committee on Aboriginal 
Peoples (the "Committee"), after hearing from more than 28 presentations, tabled a report 
on November 1, 2012 entitled Additions to Reserve: Expediting the Process.  This report 
identified a number of key challenges and potential areas for improvement in relation to 
ATR; the Draft Policy is generally consistent with the Committee's recommendations. 
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The Draft Policy has been analyzed by Metro Vancouver in relation to local government 
interests on ATR with comments contained in the following reports that have been 
prepared by MV staff:  

 
1. "Comments on LMTAC Discussion Paper: Local Government Issues and 

Interests on the  Federal Additions-to-Reserve Process"1 (February 18, 2011); 

 This discussion paper is intended to raise awareness of potential implications 
for local governments.  It identifies local governments' issues and interests 
with ATR based on a series of criteria: communication; process; local 
government engagement and transparency; intergovernmental coordination; 
servicing and land use; and financial impacts. 

 
2. "A Metro Vancouver Position Paper on the Federal Additions-to-Reserve (ATR) 

Process and the First Nations Commercial and Industrial Development Act 
(FNCIDA)"2 (March 20, 2012);  

 The position paper identifies key issues with respect to ATR and FNCIDA, 
proposes recommendations to senior governments that reflect regional and 
local interests, and identifies a process for ongoing, constructive dialogue 
and debate on these matters with senior governments. 

 This position paper was prepared at the direction of the Metro Vancouver 
Board of Directors in early 2011 and received by the Intergovernmental 
Committee (July 20, 2011) but deferred until such time as Metro Vancouver 
and the Province had the opportunity to further discuss regional utility 
interests, and identify key local government issues for both ATR and 
FNCIDA. 

 On May 9th, 2011, Surrey Council supported this position paper as a 
mechanism to initiate further dialogue with the federal government, the 
provincial government, and First Nations regarding the implementation of 
the provisions of these two pieces of Federal Legislation in BC.   

 A copy of the May 9th, 2011 Corporate Report CR2011 R071 titled "Lower 
Mainland Treaty Advisory Committee Discussion Paper on the Federal First 
Nations Commercial and Industrial Development Act and the Federal First 
Nations Certainty of Land Title Act" is attached to this report as 
Appendix "A". 

  

                                                      
1
 http://www.metrovancouver.org/boards/Mayors Committee/Mayors_Committee-March_16_2011-
Agenda.pdf#page=35 
2
 http://www.metrovancouver.org/boards/GVRD Board/GVRD_Board-March_30_2012-Agenda.pdf#page=37 

http://www.metrovancouver.org/boards/Mayors%20Committee/Mayors_Committee-March_16_2011-Agenda.pdf#page=35
http://www.metrovancouver.org/boards/Mayors%20Committee/Mayors_Committee-March_16_2011-Agenda.pdf#page=35
http://www.metrovancouver.org/boards/GVRD%20Board/GVRD_Board-March_30_2012-Agenda.pdf#page=37
http://www.metrovancouver.org/boards/GVRD%20Board/GVRD_Board-March_30_2012-Agenda.pdf#page=37
http://www.metrovancouver.org/boards/GVRD%20Board/GVRD_Board-March_30_2012-Agenda.pdf#page=37
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3. "An Analysis of the Report of the Standing Senate Committee on Aboriginal 
Peoples on the Additions to Reserve Process in Relation to Local Government 
Interests"3 (April 23, 2013). 

 The Standing Senate Committee publication identifies a number of 
deficiencies in the management of the ATR process and challenges in dealing 
with municipal and third-party interests.  Local government interests with 
respect to the ATR policy have been articulated in Metro Vancouver's 
position paper on ATR.  Local government, however, has not been afforded 
an opportunity to present its views on ATR directly to the Standing Senate 
Committee, which has resulted in some gaps in the Senate's publication. 
 

DISCUSSION 
 

Staff has concluded after a review of the Draft Policy that it fails to adequately address a 
number of local government concerns.  Some of these concerns are articulated in the above-
referenced reports.  Others are discussed in the following sections of this report: 
 
Economic Development on Reserves 

 
Local governments face multiple barriers in terms of providing engineering/utility services 
to Indian Reserves, including legal, physical and fiscal barriers.  Regional and municipal 
interests need to be recognized in the ATR approval process so that the interests of First 
Nations and of local governments are properly protected where utility services are provided 
by local governments to First Nation lands. 

 
Servicing Agreements/Financial Impacts/Land Use Planning 

 
Departing from the 2001 policy, the requirements to negotiate agreements related to joint 
land use planning/bylaw harmonization, tax considerations, utility service provision and 
dispute resolution do not appear in the Draft Policy.  Instead, the Draft Policy anticipates 
that First Nations and local governments will negotiate to resolve these issues, but leaves 
open the possibility that the Regional Director General ("RDG") will either approve or 
withdraw support for an ATR proposal based on the RDG's assessment of the parties' 
demonstrated willingness to act in good faith during negotiations.  Accordingly, the 
potential exists for ATRs to be approved even in the absence of an agreement between the 
parties relating to provision of (and funding for) engineering and other services for/to the 
ATR land. 
 
Another significant aspect of the Draft Policy is that ATR proposals are not required to be 
contiguous to a First Nation's existing Reserve lands.  As a consequence, a First Nation with 
traditional territory located anywhere in British Columbia could conceivably purchase 
property within a lower mainland municipality and submit an ATR application in relation to 
said property.  If such a proposal were approved, that property would then be removed from 
the municipality's tax roll with no municipal entitlement to compensation for its gross level 
of lost tax revenues.  This would also have serious implications on the land use and 
infrastructure planning for the affected municipality and could create significant 

                                                      
3
 http://www.metrovancouver.org/boards/Aboriginal Relations 

Committee/Aboriginal_Relations_Committee-May_1_2013-Agenda.pdf#page=19 

http://www.metrovancouver.org/boards/Aboriginal%20Relations%20Committee/Aboriginal_Relations_Committee-May_1_2013-Agenda.pdf#page=19
http://www.metrovancouver.org/boards/Aboriginal%20Relations%20Committee/Aboriginal_Relations_Committee-May_1_2013-Agenda.pdf#page=19
http://www.metrovancouver.org/boards/Aboriginal%20Relations%20Committee/Aboriginal_Relations_Committee-May_1_2013-Agenda.pdf#page=19
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complications with respect to management of existing servicing infrastructure on said 
property and its relationship with servicing beyond said property. 

 

Moreover, the Draft Policy does not guarantee local governments will be able to recover the 
full costs of all local services, including the costs of regional services from the First Nation 
for any ATR.  There are no recommended funding formulas or any sort of minimum 
baseline in the Draft Policy that would give local governments' clear guidance as to what a 
"reasonable" agreement would contain.  Local and regional servicing issues, including the 
collection and remittance of all requisite fees, charges and taxes clearly need to be 
addressed before the Draft Policy is finalized. 
 
Consultation Timeline 

 
The Draft Policy does not include the 90-day review period that was part of the 2001 policy; 
instead, the applicant First Nation is required to notify the affected local government in 
writing of the Reserve Creation Proposal to give the local government an opportunity to 
assess any potential impacts of the Proposal on their existing land use plans and related 
delivery of services.  Local governments must have sufficient time to consider an ATR 
proposal including a reasonable opportunity to assess any potential impacts on existing 
land use plans and related delivery of local government services. 

 
Local Government Approval/Dispute Resolution 

 
Under the Draft Policy, local governments have no general or unilateral veto with respect to 
an ATR/Reserve Creation.  Despite this circumstance, local governments need to be 
consulted and engaged in the ATR process to ensure that the potential impacts of any ATR 
proposal on existing land use plans and service delivery are properly addressed before the 
approval of the ATR. 
 
Accordingly, dispute resolution mechanisms need to be included in the finalized ATR policy 
to assist First Nations and local governments in resolving disputes that may arise related to 
ATRs. 

 
CONCLUSION 

Based on the above discussion, it is recommended that Council authorize staff to forward a 
copy of this report and Council's resolution related to this report to Aboriginal Affairs and 
Northern Development Canada and to the Union of British Columbia Municipalities as the 
City's comments on the draft federal policy on Additions-to-Reserve/Reserve Creation 
("ATR"). 

 
 
CRAIG MacFARLANE 
City Solicitor 
 

HC:ld 
u:\legalsrv\legal\corp_rep\2013\reserve additions-sept. 19.13.docx 

 
Appendix "A":   Corporate Report R071; May 9, 2011 
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