
 

 

 
 
 
 NO: R224 COUNCIL DATE: December 12, 2011 
 

 

REGULAR COUNCIL 
 
TO: Mayor & Council DATE: December 7, 2011 
 
FROM: City Solicitor FILE: 0400-01 
 
SUBJECT: Comprehensive Economic and Trade Agreement ("CETA") – Potential Impacts 

on Local Governments 
 

 
RECOMMENDATION 
 
The Legal Services Division recommends that Council:  
 

1. Receive this report as information; 
 
2. Adopt the resolution attached as Appendix "G" to this report with respect to the 

Comprehensive Economic and Trade Agreement ("CETA") that is currently being 
negotiated between the federal government and the European Union; and 
 

3. Request that the Mayor forward a letter along with a copy of Council’s resolution to each 
of the appropriate Federal and Provincial Ministers, to the Union of BC Municipalities and 
the Federation of Canadian Municipalities. 

 
INTENT 
 
The purpose of this report is provide information about the Comprehensive Economic and Trade 
Agreement ("CETA") that is currently being negotiated by the federal government with the 
European Union and the impact that such an agreement may have on local governments in BC 
and to recommend a resolution for consideration of adoption by Council in relation to this 
matter. 
 
BACKGROUND 
 
The City of Surrey has recently received inquiries from local residents with respect to CETA – a 
trade agreement that is being negotiated between Canada and the European Union.  Residents 
have raised concerns regarding CETA’s potentially negative impact on municipal operations, with 
specific focus directed to the issues of "buying local" and food/water security. 
 
Before it deals with these issues, this report will briefly outline other trade agreements into which 
Canada has entered and explain in what aspects the CETA diverges from them. 
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Prior Federal Agreements (AGP, NAFTA, CUSPA) 
 
Canada is already a signatory to a number of multilateral and bilateral trade agreements.  These 
include the World Trade Organization’s Agreement on Government Procurement (the "AGP"), 
the North American Free Trade Agreement ("NAFTA") and the temporary Canada-US 
Procurement Agreement ("CUSPA").  
 
In terms of chronology, NAFTA came into force in 1994, the AGP in 1996, and the CUSPA was 
negotiated in 2010. 
 
AGP & NAFTA 
 
The AGP and NAFTA both explicitly prohibit the use of ‘offsets’ (defined as "any condition or 
undertaking that encourages local development or improves a party’s balance-of-payment 
accounts").  However, unlike CETA, these two agreements are limited in their application to 
federal and provincial bodies – they do not include municipalities.  The CETA breaks new ground 
in this regard as a federally-negotiated trade agreement by extending the application of the no-
offset principle into the municipal procurement sphere. 
 
CUSPA 
 
A great deal of concern related to the CETA stems from the outcome of a similar agreement the 
Canadian government negotiated in 2010 with the United States: the CUSPA.  During that 
process, the Federation of Canadian Municipalities ("FCM") appeared before the Standing 
Committee on International Trade and articulated a number of principles it urged the Federal 
Government to take into account during negotiations.  (These principles, discussed in more detail 
below, are substantially the same as what FCM has presented in the context of CETA.) 
 
In a legal opinion prepared by Steven Shrybman (referenced in correspondence from a local 
resident and attached to this report as Appendix "A"), Mr. Shrybman suggests that the CUSPA 
failed to ensure reciprocity between American and Canadian municipalities with respect to 
municipal procurement (among other things).  According to Mr. Shrybman, American 
municipalities retained the ability to express preferences for American suppliers while Canadian 
municipalities would have to open their procurement markets to U.S. bidders for construction 
services.  However, according to Adam Thompson, Policy Advisor at FCM, the above 
characterization demonstrates a misunderstanding of what was negotiated in CUSPA.  Contrary 
to the preceding paragraph, CUSPA contains an exception from the "Buy American" provisions of 
the U.S. stimulus package, the effect of which was that Canadian companies could be 
characterized as American for the purpose of bidding on those contracts.  Furthermore, the 
CUSPA was a temporary agreement which was limited in its scope to American stimulus 
spending.  The CUSPA expired in October 2011.  Negotiations between the Canadian and 
American governments to secure an extension are continuing; the ultimate resolution of the 
process remains unknown. 
 
Prior Provincial Agreements (TILMA, AIT, NWPTA) 
 
Provincially, British Columbia is a signatory to the BC-Alberta Trade Investment and Labour 
Mobility Agreement ("TILMA"), the Agreement on Internal Trade ("AIT") and the New West 
Partnership Trade Agreement ("NWPTA"). 
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In terms of chronology, the AIT came into force in 1995, TILMA in 2007 and the NWPTA in 2010. 
 
TILMA 
 
British Columbia’s experience with TILMA is instructive largely because of an issue that arose 
with respect to the monetary threshold established for municipal procurement.  This experience 
served to emphasize the importance of setting thresholds at a level which would not include 
procurement contracts required by municipalities for their day-to-day operations. 
 
AIT & NWPTA 
 
All Canadian provinces and territories (with the exception of Nunavut) are signatories to the AIT.  
The NWPTA, by comparison, is an agreement only between British Columbia, Alberta and 
Saskatchewan.  The NWPTA explicitly states that it is an additional agreement in furtherance of 
the AIT’s objectives and, as with TILMA, the NWPTA includes provisions regarding local 
government procurement, transparency, and non-discrimination.  Different thresholds are 
established by the NWPTA for procurement of goods, services and construction. 
 
DISCUSSION 
 
What are the concerns regarding CETA? 
 
At the outset, it is important to bear in mind that negotiations between Canada and the EU are 
ongoing and that the text of CETA has not been finalized.  The following commentary should be 
read in this context, knowing that the final text of an agreement could vary dramatically from the 
parties’ current negotiating positions. 
 
Based on present understanding, CETA will apply to procurement of both goods and services 
where such procurement rises above a "to-be-determined" financial threshold.  Most procurement 
currently being undertaken by Canadian municipalities would be unaffected by CETA.  This is 
because, with some exceptions (set out below), most municipal procurement activity does not 
express a preference for local suppliers.  This being said, CETA would potentially constrain 
municipalities in the future if they attempt to link procurement with sustainability and/or local 
development objectives.  This represents a departure from past trade agreements negotiated by 
the federal government.  Examples of current Canadian initiatives, which could be adversely 
affected by CETA, include: 
 

 Green Energy (in Ontario) 

 Local Food Procurement Policy (in Toronto) 

 Sustainable wastewater treatment (in Victoria) 
 
Indeed, when one considers the growing trend of "sustainable" practices being adopted by 
municipalities, it is conceivable that CETA could affect future municipal procurement practices to 
a much greater degree than would be the case today.  In other words, the primary concern with 
CETA is not that it would prevent municipalities from continuing to act in their present manner, 
but that it could preclude certain changes in procurement practices from being adopted in the 
future. 
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It is also noteworthy that, unlike previous agreements, CETA would potentially apply to water-
related procurement.  More precisely, it means CETA could apply to municipal Requests for 
Proposals regarding provision or operation of networks related to the production, transportation 
and distribution of wastewater and/or drinking water.  This prospect has raised concern related to 
the potential for private entities to bring proprietary claims in respect of water itself (similar to 
concerns raised in relation to NAFTA). 
 
Another potentially concerning aspect of CETA is the recourse mechanism it provides to 
unsuccessful bidders.  Specifically, CETA would allow unsuccessful bidders to appeal a 
municipality’s decision to the Canadian International Trade Tribunal (and from there potentially 
to higher Courts), during which time the municipality’s procurement process could be ordered 
suspended until the appeal is resolved.  Additionally, municipalities could be ordered to 
compensate the unsuccessful bidder or risk of litigation (with its associated costs in money and 
time). 
 
Ultimately, the validity of these concerns will depend on the terms agreed to by Canadian and EU 
negotiators.  These concerns also have the potential to be addressed via the means described in 
the following section. 
 
Actions taken by organizations that advocate on behalf of Local Governments 
 
A number of municipalities (both within and outside of British Columbia) have identified the 
aforementioned issues as matters of importance to them.  This report will now describe the steps 
FCM and UBCM have taken in response to the concerns of their member municipalities. 
 
Federation of Canadian Municipalities 
 
The FCM has expressed a clear position with respect to international trade agreements (including 
CETA): that they support free and fair trade between Canada and the world.  To this end, FCM 
has published a list of seven principles which they maintain should be reflected in any trade 
agreement into which Canada enters.  Specifically, FCM advocates for: 
 

1. Reasonable procurement thresholds; 
2. Streamlined administration; 
3. Progressive enforcement; 
4. Canadian content for strategic industries or sensitive projects; 
5. Dispute resolution; 
6. Consultation and communication; and 
7. Reciprocity. 

 
This list of principles, with an additional explanation of each, is attached as Appendix "B".  These 
principles originally evolved out of the TILMA and CUSPA processes and are intended to respond 
to the concerns described previously in this report.  Of the seven principles, three in particular 
have been highlighted as part of FCM’s meetings and correspondence with the Minister of 
International Trade: 
 

 Reasonable procurement thresholds; 

 Progressive enforcement; and 

 Canadian content for strategic industries or sensitive projects. 
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The issue of procurement thresholds was identified as a concern in the wake of the TILMA.  
Under TILMA, these thresholds were set at a low level and did not rule out day-to-day municipal 
procurement needs.  FCM is committed to having thresholds under CETA set at higher levels, 
such that day-to-day procurement needs would be exempt. 
 
"Progressive enforcement" seeks to address the concern that municipalities could become 
burdened with heavy compliance costs under CETA.  It is also an attempt to address the concerns 
related to potential litigation by unsuccessful bidders, as articulated above. 
 
The issue of Canadian content is particularly important, because this is where certain types of 
procurement (or procurement relating to specified subject matters) can be made exempt from 
CETA.  As background, subject matters can be made exempt from CETA’s application by either 
the Federal or Provincial Government, depending on which level of government has jurisdiction 
over the subject.  Municipal procurement is an example of a subject matter that is within 
provincial jurisdiction.  Although there will obviously be negotiation between the Provincial and 
Federal Governments in terms of what will appear on the final list of exemptions, the ultimate 
decision over matters within provincial jurisdiction is taken by the Province; if a Province 
steadfastly refuses to have municipal procurement governed by CETA, the Federal Government 
cannot override such a decision.  In terms of expectations as to what will be included by the 
provinces, CUSPA may provide some guidance.  Under CUSPA, the province of Ontario exempted 
transit projects and British Columbia exempted water projects.  FCM has indicated that it 
anticipates the list of exemptions under CETA to resemble the exemptions under CUSPA. 
 
For a sense of the Federal Government’s position regarding these principles, the Honourable Ed 
Fast, Minister of International Trade, addressed them in a letter sent to FCM President, Berry 
Vrbanovic, dated August 23, 2011.  A copy of his letter is attached as Appendix "C".  
 
Union of British Columbia Municipalities 
 
In tandem with FCM, the UBCM has been addressing this issue for a number of years.  Two 
resolutions specifically dealing with CETA have been adopted and referred to the Provincial 
Government.  Specifically, in 2010 the UBCM membership adopted Resolution B108 that 
requested the following: 
 

 a briefing from the Province of BC on the scope and content of trade 
negotiations with the European Union; 

 the Federation of Canadian Municipalities to provide sector-by-sector analysis 
of the potential impacts on local government functions and powers of the 
procurement regime that the European Union is seeking; 

 the Federation of Canadian Municipalities to urge the government of Canada 
not to provide the European Union with access to sub-national government 
procurement; and 

 that the provincial government negotiate a clear, permanent exemption for 
local governments from the CETA. 

 
The following response from the Provincial Ministry of Tourism, Trade and Investment was 
forwarded to the UBCM: 
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The Province has a strong relationship with UBCM, including a legislated duty to 
consult in the Community Charter that has been exercised under recent internal 
negotiations such as the British Columbia-Alberta Trade, Investment and Labour 
Mobility Agreement (TILMA). 
 

For the first time, provincial governments have been invited to participate in 
international trade agreement negotiations, specifically for a proposed 
Comprehensive Economic and Trade Agreement (CETA) between Canada and the 
European Union.  The provinces and territories are active participants in most 
matters under their jurisdiction, including government procurement.  The 
negotiation of trade agreements includes confidential information which impacts 
the final outcome of the agreement. 
 
During this time, the Province has been in a position to inform UBCM at the staff 
level of ongoing trade negotiations and has done so.  As negotiations progress, the 
Province will brief UBCM to receive input on potential negotiating scenarios. 

 
At the 2011 UBCM Convention, the membership adopted Resolution B112, which specifically 
requested that: 
 

UBCM call on the Government of British Columbia to remove water services from 
any commitments under the proposed Canada-EU CETA and that the Federation of 
Canadian Municipalities call on the Government of Canada to remove water 
services from its negotiations on CETA with the European Union. 

 
UBCM is still awaiting a response from the Province related to this resolution. 
 
Representatives from the B.C. Ministry of Jobs, Tourism and Innovation delivered a presentation 
on September 29, 2011 to delegates at the 2011 UBCM Annual Convention.  This presentation was 
organized partly in response to the first bullet point from Resolution B108 (above) and provided 
an update on CETA as it currently exists.  A copy of the presentation is attached as Appendix "D". 
 
 
Next Steps 
 
The FCM focuses its efforts on issues which affect all Canadian municipalities and is restrained in 
its ability to lobby provincial governments. 
 
It would be beneficial for the City to coordinate its activities with UBCM to ensure that Surrey’s 
views with respect to exemptions in CETA are clearly communicated to the B.C. Provincial 
Government.  Further to this point, the B.C. Provincial Government has expressed a willingness to 
listen to municipalities and has encouraged them to provide input regarding any concerns they 
may have related to CETA. 
 
The Council of the Village of Slocan recently passed a resolution (the "Slocan Resolution") based 
on a template prepared by the Council of Canadians.  The Slocan Resolution was forwarded to 
Premier Clark on November 16, 2011, a copy of which is attached as Appendix "E". Comparable 
resolutions (in addition to those passed by the FCM and UBCM) have been adopted by over 
twenty municipalities across the country.  
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For additional background regarding the Council of Canadians’ position on CETA, the 
organization recently made submissions before the Standing Committee on International Trade. 
A copy of these submissions are attached as Appendix "F". 
 
RECOMMENDATION 
 
Based on the above discussion, the Legal Services Division recommends that Council: 
 

 Adopt the resolution attached as Appendix "G" to this report with respect to the 
Comprehensive Economic and Trade Agreement ("CETA") that is currently being 
negotiated between the federal government and the European Union; and 
 

 Request that the Mayor forward a letter along with a copy of Council’s resolution related 
to this report to each of the appropriate Federal and Provincial Ministers, to the Union of 
BC Municipalities and the Federation of Canadian Municipalities. 

 
 
 
 
 
CRAIG MacFARLANE 
City Solicitor 
 
HC:ld 
u:\legalsrv\legal\corp_rep\2011\dec 7 2011 - mdd revisions ceta corp report.docx 
LJD 12/9/11 11:11 AM 
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APPENDIX "G" 

 
Proposed Resolution 

 
WHEREAS the government of Canada and the European Union have been negotiating a trade 
agreement known as the Comprehensive Economic and Trade Agreement (CETA); and 
 
WHEREAS Canadian municipalities including the City of Surrey are concerned with the potential 
impacts of such a trade agreement on municipal programs and services and on local autonomy; 
and 
 
WHEREAS the provincial and territorial governments have also been actively involved in 
negotiating the terms of the CETA with the federal government and with the European Union: 
 
THEREFORE BE IT RESOLVED that the Council of the City of Surrey request: 
 

 That the Government of British Columbia provide information to municipalities on the 
scope and content of trade negotiations with the federal government and European Union 
related to CETA, including the details of procurement, services and investment offers to 
the EU with a description of how such proposals if adopted in the agreement will affect 
municipal governments in BC; 

 That the Federation of Canadian Municipalities undertake a sector-by-sector analysis of 
the potential impacts on municipal functions and powers of the procurement regime that 
the European Union is seeking and circulate such information to member municipalities 
as soon as it is available; 

 That the Government of Canada undertake and publish for municipalities across Canada 
thorough, timely and objective assessments of both the costs and benefits of the CETA 
agenda to municipalities; 

 That the Government of Canada and the Government of BC provide an explanation of 
which sectors are most likely to be the principal beneficiaries of CETA and how the 
benefits of CETA will be distributed; 

 That the Government of Canada and the Government of BC engage in effective 
consultations with municipalities with the above-referenced analyses in hand before any 
trade agreement is finalized with the EU; and 

 That the Government of Canada and the Government of BC solicit comments from all the 
parties that will potentially affected by the proposed trade agreement before finalizing any 
such agreement. 

 


