Corporate NO: R025

Report COUNCIL DATE: March 9, 2009
CITY OF PARKS
REGULAR COUNCIL
TO: Mayor & Council DATE: March 5, 2009
FROM: General Manager, Engineering FILE: 0450-20 (LMTAC)

0440-01 (First Nations)

SUBJECT: Treaty Negotiations - Proposed Stewardship Policy from the Tsleil-Waututh Nation

RECOMMENDATION
The Engineering Department recommends that Council:
1. Receive this report as information; and

2. Support the Lower Mainland Treaty Advisory Committee’s intended course of action
as documented in this report with respect to the Stewardship Policy proposed by
Tsleil-Waututh Nation.

BACKGROUND

The Tsleil-Waututh Nation (TWN), with a population of 447 members, traditionally
occupied and used the land and waters in and around North VVancouver and the lower
mainland. The TWN’s “Statement of Intent” (SOI) traditional boundary area, as
submitted to the BC Treaty Commission for the purpose of Treaty Negotiations,
encompasses an area of approximately 179,000 hectares. The boundary of the TWN’s
traditional area is illustrated in Appendix | attached to this report.

At a September 2008 Treaty Negotiations Main Table Working Group, the TWN
provided representatives from Canada, British Columbia, and the Lower Mainland Treaty
Advisory Committee (LMTAC) with a confidential briefing on the development of a
Tsleil-Waututh Stewardship Policy. Parties were advised that the Policy would introduce
and outline the TWN’s expectations with respect to consultation and accommodation for
project development within the TWN’s ‘Consultation Area.” At the time, the LMTAC
table representative to the TWN negotiations requested that LMTAC provide Executive
Committee members with a copy of the Tsleil-Waututh Stewardship Policy immediately
upon receipt and subsequently proceed with analysis and impact assessment of the
document.
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The noted Consultation Area represents a territorial boundary whereas the TWN requires
consultation to assess potential impacts of proposed land and resource policies, plans and
developments that may transpire therein. The TWN’s proposed Consultation Area is
consistent with the current scope of Provincial consultation boundaries and is deemed to
be independent of, and greater in geographic area than, their SOI area. To this end, the
TWN Consultation Area encompasses an area of approximately 413,000 hectares and
affects 23 local government jurisdictions including the City of Surrey. A copy of the
TWN proposed Consultation Area map is attached as Appendix I1.

DISCUSSION

At the February 25, 2009 meeting, Lower Mainland Treaty Advisory Committee
(LMTAC), LMTAC Board members received a briefing on specifics pertaining to the
TWN’s proposed Stewardship Policy. A copy of the Tsleil-Waututh Nation Stewardship
Policy is attached as Appendix I1l. This policy is considered a public document that can
be shared with Councils and Boards.

The Tsleil-Waututh Nation Stewardship Policy, if implemented, has several legal and
practical implications for local government, the most significant of which is a
consultation fee structure that the TWN is proposing for any development-related
projects that proceed within their Consultation Area boundary. Given the vastness of
their Consultation Area, this would include any developments that occur within the lower
mainland (including developments within the City of Surrey).

The TWN’s fee schedule, as reflected on page 16 of their attached Stewardship Policy
(Appendix I11), is summarized as follows:

Tsleil-Waututh Nation Stewardship Policy Fee Schedule

Specific Fees:

o Referral Set Up Fee: $250 per application
e Cultural Heritage Investigation Permit: $200-$400 per application

Rates for TWN Staff:

o Resource Technicians and Administration: $50/hour
« Senior Resource Technicians: $75/hour

e GIS Technicians and Mappers: $75/hour

o Resource Managers: $100/hour

Contracted Technical or Professional Services:

e At cost + 12% administration

Travel Expenses

e Atcost + 12% administration
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LMTAC has advised its Board members that prior to engaging in analysis and/or
determining a course of action regarding the TWN’s proposed Stewardship Policy, more
information and clarification is required from both the TWN and the Province.

Accordingly, the TWN representatives will appear as a delegation to present their
Stewardship Policy at the March 25, 2009, LMTAC Board meeting where a detailed
overview of the policy will be provided. Meanwhile, the LMTAC Executive has sent a
letter (dated February 20, 2009) to Assistant Deputy Ministers for both the Ministry of
Aboriginal Relations and Reconciliation and Ministry of Community Development
requesting a meeting as soon as possible, in advance of the March 25 Board meeting, to
discuss potential implications of the Stewardship Policy for local government. A copy of
the Executive Committee's letter is attached as Appendix IV. This letter includes a
number of key questions posed to the Province in relation to the Stewardship Policy.
These questions are as follows:

Consultation and Accommodation

e The Stewardship Policy places the duty to consult on government; however, case law
has placed the duty to consult with the Crown. Local and regional governments are
not representatives of the Crown. What are the consequences to local government for
failing to consult within the parameters described in the Tsleil-Waututh Nation
(TWN) Stewardship Policy?

« Will the Province create consultation guidelines for project proponents, including
local government, and what assurances are there that the Province’s guidelines will be
sufficient to satisfy the requirements of the TWN Stewardship Policy?

« How does the Province reconcile the differences between the TWN Consultation
Area and the Statement of Intent area, and what are the implications for local
government? For example, will local governments have to consult with all First
Nations overlapping the TWN consultation area in the manner set out in the
Stewardship Policy?

o How does the TWN Stewardship Policy fit into the greater context of the provincial
Government’s New Relationship?

Land Alienation

e Does the Provincial Government expect that local government must adhere to the
TWN Stewardship Policy 2.2.3 when disposing of municipal or regional district
lands?

Land Resource and Other Planning Initiatives

o What differences are to be expected in the applicability of the Stewardship Policy
between municipal and regional district planning processes?

e How do the expectations of the TWN compare to forthcoming guidelines from the
Ministry of Community Development for local government engagement with First
Nations?
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Assessment of Proposed Developments

e TWN goals (page 5) for the Stewardship Policy include preferential employment and
contracting with TWN members and corporations. This outcome, while perhaps
desirable, may conflict with local government labour contracts and procurement
policies as well as the Trade Industry and Labour Mobility Agreement (TILMA).
How should these potential differences in policies be reconciled?

Resourcing Requirements for Tsleil-Waututh Engagement

e As a matter of principle, governments at all levels do not charge each other for
consultation. Do the Federal and Provincial Governments expect local government to
participate in consultations if fees are deemed a prerequisite by First Nations?

« If local government does not pay TWN fees for consultation, is the consultation
process still valid?

e Who is responsible to provide resource funding to First Nations to facilitate
consultations?

e Do the Tsleil-Waututh Band and Council need to enact a by-law in order to charge
consultation fees, and would the by-law require the approval of Indian and Northern
Affairs Canada?

Next Steps Proposed by LMTAC

LMTAC will initiate analysis and action following a meeting with the Province including
informal discussions with provincial negotiators at the TWN Treaty Negotiations Table
and the TWN delegation at the LMTAC Board meeting on March 25, 2009. To this end,
LMTAC will work closely with the Province to assist in their analysis of the Policy.
Subsequently, LMTAC will work in conjunction with member Councils and Boards to
formulate a strategy and gain consensus on an appropriate course of action to deal with
this issue.

CONCLUSION

The Tsleil-Waututh Nation, located in North VVancouver, has proposed a Stewardship
Policy that includes a Consultation Area that encompasses a boundary of approximately
413,000 hectares and affects 23 local government jurisdictions including the City of
Surrey. The intent of the TWN’s policy is to compel affected local governments to
consult with and pay related fees to the TWN on any and all land development and
planning matters. If implemented the policy has legal and practical implications for local
government.

On behalf of all Lower Mainland local governments, LMTAC has communicated its
concerns to the Province. LMTAC will be engaging in analysis of the TWN’s
Stewardship Policy and intends to develop a course of action, subject to Board approval
and following meetings with the Province and a presentation of the Stewardship Policy
by the TWN at the March 25, 2009 LMTAC Board meeting.
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Staff will provide Council with further updates once clarification is obtained as the
above-referenced events and actions unfold.

Vincent Lalonde, P.Eng.
General Manager, Engineering

VL/RAC/brb

Appendix I:  Tsleil-Waututh Nation Statement of Intent

Appendix Il:  Tsleil-Waututh Nation Proposed Consultation Area Map

Appendix I11: Tsleil-Waututh Nation Proposed Stewardship Policy

Appendix IV: LMTAC letter to February 20, 2009 letter to the Province dated
February 20, 2009

h:\wpcentre\winword\pdf\corporate reports\2009 corporate reports\march 9, 2009\r025.doc
RB 3/9/09 10:57 AM
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of Intent btﬁundar}es are shown without prejudice to any party.

Boundaries are subject to change over time, and depict BC's interpretation only.

Chief: Leah George - Wilson

Total Band Membership (estimated): 447
Population on Reserve (estimated): 231
Number of Existing Reserves: 3

Total Area of Reserves: 110 Hectares

Total Area Under Negotiation: 178,900 Hectares
Status: Stage 4

Sources:

BC Treaty Negotiation Office (Victoria, BC)
Indian & Northern Affairs Canada (Ottawa, ON)
Lower Mainland Treaty Advisory Committee
Metro Vancouver Policy & Planning Department

December 2008
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APPENDIX IV

LOWER
MAINLAND
TREATY
ADVISORY
February 20, 2009 COMMITTEE
CONFIDENTIAL
Mr. Julian Paine Mr. Mike Furey
Assistant Deputy Minister Assistant Deputy Minister
Strategic Initiatives Division Local Government
Ministry of Aboriginal Relations & Reconciliation  Ministry of Community Development
PO BOX 9100 STN PROV GOVT PO BOX 9490 STN PROV GOVT
Victoria, BC, V8W 9B1 Victoria, BC, VEW ON7

Dear Messrs Paine and Furey,

Re: Tsleil-Waututh Nation Stewardship Policy

On behalf of the Lower Mainland Treaty Advisory Committee (LMTAC), 1 write further to
correspondence dated July 25, 2008 (attached), following Mr. Paine’s delegation to an LMTAC
Board meeting, to seck clarification from the Province regarding its mandate on the status of
local government lands for treaty settlements, and potential implications of the Crown duty to
consult as they might apply to local government.

As we await a response, LMTAC was informed of the attached Tsleil-Waututh Nation
Stewardship Policy that, once again, highlights a local government need for clarification
regarding the potential implications of the Crown duty to consult with First Nations.

Specifically, an LMTAC member jurisdiction participating in the Canada-BC Municipal Rural
Infrastructure Fund (MRIF) was recently advised by the Tsleil-Waututh Nation that the terms of
their Stewardship Policy must be followed by any government interested in conducting activities
within the Tsleil-Waututh Nation's defined Consultation Area; including payment of fees for
consultation referrals. The MRIF process poses a challenging scenario for the local government
involved; whereby, during the environmental assessment phase of the project, the Federal
government delegated its Crown duty to consult with First Nations to the applicant local
government without guidance on how that requirement may be satisfied.

LMTAC understands that the Tisleil-Waututh Nation Stewardship Policy is but one example of a
province-wide issue and will receive an inter-agency response. LMTAC respectfully submits the
attached questions and comments regarding the Stewardship Policy for your consideration, in
developing a response.

Tl
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Mr. Paine & Mr. Furey February 20, 2009
Page 2 CONFIDENTIAL

The Tsleil-Waututh Nation Stewardship Policy, as now implemented, presents significant
implications for Lower Mainland local governments. For this reason, the LMTAC Executive
Committee requests an opportunity to meet, at the earliest convenience, with staff representatives
from both the Ministry of Aboriginal Relations and Reconciliation (MARR) and the Ministry of
Community Development (MCD) to further discuss the Stewardship Policy and assess potential
implications for local government.

The Tsleil-Waututh Nation offered to present their Stewardship Policy to the LMTAC Board on
March 25", 2009. Following, 1 propose meeting jointly with each of your Ministry staff at the
next scheduled LMTAC Executive Committee meeting on Wednesday, March 11", 2009
(2:30pm- 4:30pm); however, LMTAC would be pleased to accommodate your availability.

We look forward to meeting with you in the near future. Please contact Ms. Regan Schlecker,
LMTAC Managing Director, directly at (604) 451-6198 to schedule a meeting.

Sincerely,

Mayor Ralph Drew
Chair, Lower Mainland Treaty Advisory Committee

Attachments

cc: Jonathan Rayner, Director, Third Party Engagement, Strategic Initiatives Division,

Ministry of Aboriginal Relations & Reconciliation

Deborah Bowman, Executive Director, Implementation and Lands, Negotiations
Division, Ministry of Aboriginal Relations & Reconciliation.

Glenn Ricketts, Chief Negotiator, Strategic Initiatives Division, Ministry of Aboriginal
Relations & Reconciliation

Catherine Panter, Chief Negotiator, Ministry of Aboriginal Relations & Reconciliation

George McRae, Senior Negotiator, Ministry of Aboriginal Relations & Reconciliation

Gary Paget, Executive Director, Governance and Structure Division, Ministry of
Community Development.

Cathy Watson, Director, Local Government—First Nation Relations, Ministry of
Community Development

Peter Jones, Manager, First Nations Initiatives, South Coast Service Centre, Integrated
Land Management Bureau, Ministry of Agriculture and Lands

Chair Robert Hobson, President, Union of BC Municipalities (UBCM)

Councillor Corinne Lonsdale, Chair, UBCM First Nations Relations Committee

LMTAC Members




LMTAC Executive Committee Questions Addressed to the Province
re Tsleil-Waututh Nation Stewardship Policy

Consultation and Accommodation (pgs 6-8)

>

The Stewardship Policy places the duty to consult on government; however, case law has
placed the duty to consult with the Crown. Local and regional governments are not
representatives of the Crown. What are the consequences to local government for failing to
consult within the parameters described in the Tsleil-Waututh Nation (TWN) Stewardship
Policy?

Will the Province create consultation guidelines for project proponents, including local
government, and what assurances are there that the Province’s guidelines will be sufficient
to satisfy the requirements of the TWN) Stewardship Policy?

How does the Province reconcile the differences between the TWN Consultation Area and
the Statement of Intent area, and what are the implications for local government? For
example, will local governments have to consult with all First Nations overlapping the
TWN consultation area in the manner set out in the Stewardship Policy?

How does the TWN Stewardship Policy fit into the greater context of the provincial
Government’s New Relationship?

Land Alienation (pgs 8-9)

>

Does the Provincial Government expect that local government must adhere to the TWN
Stewardship Policy 2.2.3 when disposing of municipal or regional district lands?

Land Rcsource and Other Planning Initiatives (pgs 10-11)

What differences are to be expected in the applicability of the Stewardship Policy between
municipal and regional district planning processes?

How do the expectations of the TWN compare to forthcoming guidelines from the Ministry
of Community Development for local government engagement with First Nations?

Assessment of Proposed Developments (pgs 12-14)

»

TWN goals (page 5) for the Stewardship Policy include preferential employment and
contracting with TWN members and corporations. This outcome, while perhaps desirable
may conflict with local government labour contracts and procurement policies, as well as
the Trade Industry and Labour Mobility Agreement (TILMA). How should these potential
differences in policies be reconciled?

Resourcing Requirements for Tsleil Waututh Engagement (pgs 14-15)

>

As a matter of principle, governments at all levels do not charge each other for consultation.
Do the Federal and Provincial Governments expect local government to participate in
consultations if fees are deemed a prerequisite by First Nations?

If local government does not pay TWN fees for consultation, is the consultation process
still valid?

Who is responsible to provide resource funding to First Nations to facilitate consultations?
Does the Tsleil-Waututh Band and Council need to enact a bylaw in order to charge
consultation fees. and would the bylaw require the approval of Indian and Northern Affairs
Canada?
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July 25, 2008

Mr. Julian C, Paine

Assistant Deputy Minister

Strategic Initiatives Division

Ministry of Aboriginal Relations & Reconciliation
PO BOX 9100 STN PROV GOVT

Victoria, B.C. V8W 9B1

Dear Mr. Paine,

Re: Delegation to the LMTAC Board July 23, 2008

On behalf of the Lower Mainland Treaty Advisory Committee (LMTAC), I would like to thank
you and Ministry representatives, Mr. Ricketts and Mr. Rayner, for attending the LMTAC Board
meeting on July 23, 2008, to provide a briefing on provincial activities related to the Common
Table.

LMTAC Board members greatly appreciated your willingness to engage in an extensive dialogue
about the Common Table process and the six key policy issues identified by Parties. I believe
this opportunity to receive the Ministry’s perspective on both mandate and procedural issues
provided our members with a better understanding of provincial objectives at the Common
Table.

Further to your request, I would also like to clarify a specific local government concern that was
raised by the LMTAC Board regarding land selection for urban treaty and reconciliation
agreements. In particular, some Lower Mainland First Nations are expressing the view that local
government is an extension of the Province of British Columbia and, therefore, lands held by a
local government should be treated similar to Provincial Crown land and available for treaty or
reconciliation agreements. Following, this raises another significant concern regarding a First
Nation expectation that the Crown duty to consult and accommodate First Nation interests on
land and resource decisions also extends to local government,

[t is LMTAC’s understanding that the Provincial principles for treaty negotiations continue to
include: Private property should not be expropriated for treaty settlements and The Terms and
conditions of leases and licenses should be respected; fair compensation for unavoidable
disruption of commercial interests should be insured. Following, the LMTAC Board requests
confirmation from the Province on its mandate regarding the status of local government lands.

2
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Mr. Julian C. Paine -2-

We look forward to the next opportunity to meet with you. Please accept this letter as a standing
invitation for you to return to a future meeting of the LMTAC Board to provide an update on the
Common Table and provincial analysis of the six key policy issues.

If you have any questions, please don’t hesitate to contact Regan Schlecker, LMTAC Managing
Director, at (604) 451-6198.

Sincerely,

o

Mayor Ralph Drew
Chair, Lower Mainland Treaty Advisory Committee

Cc Hon. Michael de Jong, Minister of Aboriginal Relations & Reconciliation

Lorne Brownsey, Deputy Minister, Ministry of Aboriginal Relations & Reconciliation

Glenn Ricketts, Chiel Negotiator, Strategic Initiatives Division, Ministry of Aboriginal
Relations & Reconciliation

Jonathan Rayner, A/Director, Third Party Engagement, Strategic Initiatives Division,
Ministry of Aboriginal Relations & Reconciliation

Director Terry Raymond, Chair, UBCM First Nations Relations Committee

LMTAC Members




